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REF: CM187/09

CREATION OF RIGHT OF WAY OVER COUNCIL LAND AT UNDERWOOD STREET,
CORRIMAL
Report of Manager Property and Recreation (WD) 7/10/09 05.02.09.006

PRECIS

Council deferred consideration of a report on the creation of a right of way over Council land at
Underwood Street, Corrimal, pending further clarification of issues raised about this matter in the
Public Access Forum.

This report provides additional information on those issues raised for Council’s consideration.

RECOMMENDATION

I Council authorise the creation of a stratum right of way burdening Lots 3 and 4 DP 230192
and Lot 3 DP 513895 (as shown on Attachment |) and benefiting Lot 2 DP 230192 and Lot |
DP 513895. The right of way shall be limited in height to 4.8 metres above the existing
surface level of the Council land.

2 Approval be granted to affix the Common Seal of Council to the Section 88B instrument and
survey plan.

BACKGROUND

Council at its meeting on 22 September 2009 considered a report (Attachment 2) on the creation of
a right of way over Council land at Underwood Street, Corrimal, and resolved to defer this matter
pending clarification on issues raised by Dr Robinson in the public forum.

In his address to Council, Dr Robinson raised concerns regarding a recent court case in which
Justice Lloyd ruled on a matter of reasonable apprehension of bias and how the proposed grant of
the right of way could be perceived to be affected by this ruling.

Council is advised as follows:

a) Following the calling for expressions of interest, Council at its meeting on 19 March 2007
resolved to sell the Underwood Street car park site to DAA United Pty Ltd (later assigned to
Valad Developments Pty Ltd). This resolution did not include the sale of Lots 3 and 4
DP 230192.

b)  The premises fronting Railway Street have developed car parking areas at the rear of these
properties that can only be accessed through the adjoining Council land that forms the
Underwood Street car park. To date, this access has continued without any formal rights.

C) The Council report of October 2007, which authorised the additional sale of Lots 3 and 4
DP 230192 to Valad Developments Pty Ltd, mentions the intention to create a right of way
over these lots to formalise vehicular access to the rear of the Railway Street properties.
Notwithstanding this intent, the Council resolution at that meeting did not authorise the grant
of that Right of way.

d)  The portion of public road (known as Lot 3 DP 230192) off Underwood Street used for
access to the Railway Street properties is now closed and the adjoining property owners were
notified by the Department of Lands as part of the road closure process. The Department
consented to the closure on the basis that this right of way would be created.
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The grant of this right of way will formalise the vehicular access to the Railway Street properties
whilst allowing the land to be incorporated into the proposed retail development by Valad
Developments Pty Ltd. The proposal, to limit the height of the right of way to 4.8 metres above the
existing surface levels, was negotiated at the time of the sale to enable the use of the airspace above
and below this access to be incorporated into the development, if necessary. In this regard, the
development application currently being assessed for the retail development on this site extends the
building footprint of the shopping complex above the right of way and sub-surface parking below
the right of way. For this reason, the right of way will be limited between the existing surface level
extending 4.8 metres in height and will not impede vehicular access to the adjoining properties that
will benefit from this right of way.

In respect to the issue raised by Dr Robinson, Council’s Solicitors (Kells the Lawyers), advise that:

“We assume the decision being relied upon is the case of Gwandalan Summerland Point Action Group Inc v
Minister for Planning [2009] NSWILEC 140 (Gwandalan v MP). Justice 1.loyd delivered judgment in this
case on 31 Augnst 2009.

The contractual relationship between Council and V alad is not analogous to the facts of Gwandalan v MP. The
decision to exctend the right of way would, if tested, be considered in the overall context and content of Council’s
dealings with Valad — this would include consideration of any representations made during the expression of
interest process.

However, based on an objective assessment of the instructions provided to us, the objections which have been made
in relation to the decision to exctend the right of way are unsustainable. The creation of the right of way wonld not
impair or fetter a consent authority’s ability to determine any development application relating to the stratum on
its merits and independently of the contract for sale of land between Council and 1 alad. Accordingly, any
inference of implied consent to future stratum development above the site of the right of way is inaccurate”.

PROPOSAL

Council authorise the grant of a right of way as set out in the Recommendation of this report.

CONSULTATION AND COMMUNICATION

Council has obtained advice from Kells the Lawyers. The adjoining land owners in Railway Street
have been notified of this proposal through the development application process and by the
Department of Lands in processing the road closure. Consultation has also occurred between Valad
Developments Pty Ltd and the property owners fronting Railway Street, Corrimal in respect to the
design of the accessways into their properties from the retail development.

PLANNING AND POLICY IMPACT
There is no planning or policy impact.
CONCLUSION

The proposed right of way will formalise access to the rear of the Railway Street properties through
the Council land from Underwood Street, Corrimal.

Name \ Position Title
Author:
Woayne Douglass Property Services Manager
Authorised by:
Peter Coyte Manager Property & Recreation
John Shepherd Acting Director Infrastructure & Works
David Farmer General Manager
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ATTACHMENTS

1. Location map showing site of proposed right of way - Underwood Street, Corrimal
2. Report to Council on 22 September 2009 re Creation of right of way over Council land at
Underwood Street, Corrimal
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Page 56 ATTACHMENT | - Location map showing site of proposed right of way - Underwood Street, Corrimal
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ATTACHMENT 2 - Report to Council on 22 September 2009 re Creation of right of way over
Council land at Underwood Street, Corrimal
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PRECIS

At its meeting on 16 October 2007, Council resolved to sell 46, 48 and 50 Underwood Street,

Corrimal to DAA United Pty Ltd. This report seeks to create an easement to formalise access over

these propetties in favour of adjoining properties fronting Railway Street, Corrimal.

RECOMMENDATION

1 Approval be granted for the creation of a stratum right-of-way burdening Lots 3 and 4 in
DP230191 and Lot 3 DP 513895 and benefiting Lots | and 2 DP231092 and Lots | and 2

DP513895. The right of way shall be limited in height to 4.8 metres above the existing surface :

level of the Council land.

2 Approval be granted to affix the Common Seal of Council to the 88B instrument and plan.

BACKGROUND

Following a public Expression of Interest, Council resolved to sell 46, 48 and 50 Underwood Street
Corrimal to DAA United Pty Ltd. It was also resolved to close a portion of unnamed public road
off Underwood Street. The unnamed road provided rear access to properties facing Railway Street,
being Lots 1 and 2 in DP230192 and Lots 1 and 2 in DP513895. The position negotiated with the
purchaser, and provided as a condition of contract, was that Council, in agreeing to sell the
Underwood Street properties, would create a right-of-way in favour of those adjoining properties to
formalise the existing access.

The right of way as shown on the attachment will be limited in height to a level of 4.8 metres above
the existing surface level of the Council land. This stratum easement will enable the airspace above
the right of way to be utilised by the developer in the proposed retail development.

PROPOSAL

Council’s Development Control Plan provides for a right-of-way to be created over Lot 2 in
DP230192 and Lot 1 in DP513895. Whilst this ensures the right-of-way if there is development on
cither of these lots, it does not ensure right-of-way if Council’s property is developed. Itis therefore
proposed to create a right-of-way in terms of the negotiations with the purchaser and to satisfy
Council’s obligations under the contract for sale.

PLANNING AND POLICY IMPACT

The creation of the right-of-way does not impact upon any planning requirement or policy of
Council.

FINANCIAL IMPLICATIONS
The cost of creating the right-of-way which is expected to be in the vicinity of $2,200 to §2,700.

CONCLUSION

In order to fulfil the requirements of the contract Council has entered into, the right-of-way must be
created.
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at Underwood Street, Corrimal
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Name | Position Title
Author:

Nikita Robertson ‘ Legal Officer
Authorised by:

Peter Coyte Manager Property & Recreation

Peter Kofod Director Infrastructure & Works

David Farmer General Manager

ATTACHMENTS
1. Plan identifying land sold and land affected by right-of-way
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